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ABSTRACT 

This report describes the liability scheme in the Superfund Act — who is liable for what, and 
under what standard — and discusses the policy choices that lead to its creation. It then 
explains the changes in that scheme that would be made by the two committee-reported 
Superfund reauthorization bills in the House (H.R. 1300 and H.R. 2580) and by the House 
Committee on Commerce minority substitute, introduced by Representative Towns. This 
report will be updated as legislative events warrant. 




http://wikileaks.org/wiki/CRS-98-136 



Superfund Act Reauthorization: Liability Provisions of 
Leading Congressional Proposals 



Summary 

Congress is currently seeking to reauthorize and amend the Superfund Act 
(Comprehensive Environmental Response, Compensation and Liability Act, or 
“CERCLA”). This report targets the liability issues addressed in the two House 
committee-reported bills, H.R. 1300 and H.R. 2580, and the House Committee on 
Commerce's minority substitute offered by Representative Towns. Senate bills are not 
covered at this time because the Senate has decided to wait until the House acts. 

CERCLA creates a stringent liability scheme so that persons associated with sites 
contaminated by hazardous substances bear their share of cleanup and associated 
costs. Whenever a hazardous substance is released (or threatened to be released) 
from a facility, potentially responsible parties (PRPs) include the generators of the 
substance, transporters who selected the disposal/treatment facility, and the owners 
or operators of the facility both now and when the hazardous substance was disposed 
of. Several exemptions from liability are provided — e.g., for innocent purchasers 
who made due diligence inspection of the site. PRPs are liable for “response” 
(cleanup) costs, natural resource damages, and costs of federal health assessments. 
The liability standard is strict, joint and several, and retroactive. 

This liability scheme flowed from two policy choices made by the Congress that 
enacted it — adoption of the “polluter pays” principle and a correlative decision that, 
in light of the many contaminated sites, disbursements from the newly created 
Superfund at each site should be as low as possible. These choices dictated an 
expansive liability scheme that maximized the chance of finding PRPs able to fund 
cleanup at most sites. With the passing of time, however, issues have arisen as to this 
scheme’s high transaction costs (for litigation, studies, oversight) and its inclusion of 
PRPs who, in the view of some, should not be held liable. 

None of the bills would repeal the existing liability scheme outright, but all 
contain a nonbinding, nonlitigation alternative through which a PRP can avoid the 
scheme. At sites with multiple PRPs (which is most), a neutral “allocator” would 
assign each PRP a percentage of the overall liability, which the PRP can accept or 
reject. Acceptance has certain advantages, such as avoidance of possibly large 
transaction costs and protection from further liability. 

In addition, all the bills would add to or clarify the current categories of liability- 
exempt parties — addressing de min im is and de micromis contributors to a site, small 
businesses, municipalities and municipal waste, codisposal landfills, and nonprofit 
institutions, among others. Importantly, the bills all would expand upon EPA’s 
longstanding initiative to encourage brownfields development — e.g., by exempting 
from liability the innocent purchaser who wants to improve the site. 
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Superfund Act Reauthorization: Liability 
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Continuing a debate begun in the 103rd Congress, the 106th Congress now 
has before it several bills that seek to reauthorize or amend the Superfund Act. This 
report deals with one set of issues, those involving the Act’s liability scheme, as 
addressed by the major House bills and a House Democratic substitute. Senate bills 
are not covered at this time, since the Senate has decided to wait until the House of 
Representatives passes a bill. 

The Superfund Act has three main purposes, conveniently indicated by the 
statute’ s formal name — the Comprehensive Environmental Response, Compensation 
and Liability Act (CERCLA). 1 First, “Response.” The Act authorizes federal 
response (i.e., cleanup) to releases or substantial threats of release of hazardous 
substances, and pollutants and contaminants, into the environment. Second, 
“Compensation.” CERCLA creates a Hazardous Substance Superfund to pay costs 
of cleanup not allocable to a solvent, responsible party. Third, “Liability.” The Act 
creates a broad and stringent liability scheme so that persons linked to hazardous 
substance contamination bear their share of cleanup and other costs. 

The last of these three components, liability, lies at the very heart of the Act. 
CERCLA is often referred to as a “liability driven” or “litigation driven” statute. 
Other federal environmental statutes affect the private sector through prospective 
rules of general application — Clean Air Act auto emission standards, for example. 
Only when the rules are violated do questions of liability (in the form of penalties) 
arise. CERCLA is quite different. It prescribes few rules of general application. 
Rather, the Act operates chiefly by imposing liability for the costs of cleanup (among 
other things) based on past or current status. Thus, a liability issue, and the l ik elihood 
of litigation, arises almost every time the Superfund Act is applied, not merely when 
some regulation is transgressed. 

This report ( 1 ) describes the existing CERCLA liability scheme, (2) explains why 
it seemed to make sense to the Congress that first enacted it, but now provokes some 
dissatisfaction, and (3) sets out the major proposals in the House of Representatives 
for modifying the liability scheme. 



‘42 U.S.C. §§ 9601-9675. 




